
 
 

March 7, 2022 

Via Electronic Submission 

Defense Logistics Agency Energy 

8725 John J. Kingman Road 

Fort Belvoir, VA 22060-6222 

dlaenergy.eteam@dla.mil 

 

RE: Notice ID SP0604-22-0411; Request for Information - Carbon Pollution-Free Electricity (CFE) 

The American Council on Renewable Energy (ACORE) is encouraged by the joint efforts of the General 

Services Administration (GSA) and the Defense Logistics Agency (DLA) to source carbon pollution-free 

energy (CFE) from generators to serve the energy needs of the Government on a 24/7 basis.  We 

commend the DLA and GSA for their efforts in soliciting feedback from industry and from our members.  

While our membership will be providing pricing and additional information to support an ultimate RFP, 

we have gathered feedback from our diverse membership of developers, financers, offtakers and 

professional service firms to provide some comments on the overall structure of the ultimate 

procurement, as well as some comments related to the ultimate financability of power purchase 

agreements that may result from that procurement.  Our comments primarily address issues that could 

impact the potential pool of capital available for financing these projects, as well as comments related 

to encouraging new build of renewable energy projects in the United States.  We welcome additional 

conversations with our membership to discuss these brief comments in further detail.   

1.  Term of the Power Purchase Agreements (PPAs).  While we are encouraged by the Government’s 

willingness to extend the typical procurement length from 3-5 years to a 10-year contract using FAR Part 

41 authority, we believe that longer-term PPAs would encourage broader participation by the 

renewable energy industry.  Using the Defense Department authority granted under 10 USC 2922(a), we 

understand that contract terms could be sourced for up to 30 years of renewable energy.  A longer term 

PPA with predictable revenue streams would support new build of renewable energy projects and will 

be more attractive to developers seeking long term financing.  At a minimum, PPA terms should be at 

least 15 years to encourage new renewable project builds and attractiveness to developers and 

financing parties.   

2.  New Renewable Energy and Energy Storage Facilities.  We would encourage the Government to 

align future procurements of 24/7 clean energy with the goals of Executive Order 14057, particularly 

around Section 203’s expressed preference for encouraging the development and construction of new 

renewable energy and energy storage project capacity in the United States.  To that end, wherever 

possible, the Government should seek to structure their procurements to encourage new renewable 

energy and storage facilities.  In practice, this means allowing some time for project development and 

construction and producing long-term PPAs with financeable terms and conditions (consistent with past 

2922(a) procurements).  
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3.  Financable PPAs.  In the past, ACORE has been asked to comment on various PPA forms, including by 

the Army and we would encourage DLA to review those important comments when structuring these 

procurements.  At a minimum, the contracts produced by the Government should address the following 

issues that are critical for financability:  

a. Termination for Convenience.  While Termination for Convenience (T4C) clause are required in 
every Government contract governed by the FAR (which these procurements would be), there 
are some approaches to T4C that are more palatable to financing parties.  In order to finance 
projects (and encourage new renewable energy and storage projects), financing parties need 
recovery upon a termination for convenience to be as predictable as possible.  A termination 
value schedule (consistent with past long-term DLA procurements) is preferred because it 
enables investors and financing parties to model the financial impact of a termination for 
convenience with reasonable confidence.  ACORE encourages the Government to have 
additional conversations with its members on this important topic, as there are models to T4C 
that have already been developed (for projects that were able to secure attractive financing) 
that should be preferred models going forward (i.e. there is no need to reinvent the wheel). 
 

b. Minimum Purchase Obligations.  Sponsors and financing parties need certainty of a predictable 
revenue stream.  To that end, any PPA should have a minimum monthly and annual renewable 
energy purchase obligation.   
 

c. FAR Part 12.  In order to promote a flexible contracting approach (and a more commercial PPA), 
we suggest that, consistent with past large-scale longer term successful procurements, the 
Government should use commercial items (FAR Part 12) contracting wherever possible. 
Inclusion of extensive FAR and Defense Federal Acquisition Regulation Supplement (“DFARS”) 
provisions beyond what is contemplated by FAR Part 12 and necessary FAR Part 41 clauses 
related to utility service unnecessarily burdens both the contractor and the Government.  The 
“Changes” clause of FAR Part 12 should also be utilized.   Under this clause, Changes are subject 
to written agreement by the parties so that they cannot be unilaterally ordered by the 
Government.  Utilizing the FAR Part 12 Changes clause reduces risk regarding the construction 
of the project and ensures that both parties mutually agree on any Changes to the project. 
 

d. Appropriations Risk.  While the Defense Department has the authority to enter into a PPA for up 
to 30 years under 10 USC 2922a, the actual costs of such a contract for any fiscal year must be 
paid from the appropriations budget for that same year. While the likelihood that Defense 
Department will not be able to secure the required amounts payable under the PPA due to 
budget shortfalls or funds not being appropriated for that year vary from year-to-year and 
administration-to-administration, they nonetheless remain as a risk for the project developer as 
well as its lenders and investors.  Such a risk impacts the Defense Department’s ability to make 
payments when due not only for offtake, but also in the event of liquidated damages or 
termination. One approach to possibly mitigate this risk is to enumerate the list of costs that the 
project is entitled to recover should there be a termination due to a lack of appropriated funds.  
Basically, it should be made clear that such a termination would constitute a termination for 
convenience, entitling the contractor to recovery pursuant to the termination value schedule 
(discussed above).   
 

e. Storage Capacity Payments.  The Government has suggested that 24/7 energy pricing should 
effectively take the form of an adder to a MWh price.  An alternative to this approach, which is 
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often preferred in the energy storage market, is to provide capacity payments to support the 
energy storage project.  Our members will likely propose various versions of these types of 
payments—and we would encourage the Government to consider those responses.   
 

f. REC Purchases.  While we recognize the preference for “bundled” RECs and energy, the reality is 
that localized REC economics (i.e. the price differential for RECs in various RTOs and states) 
could make procuring a bundled product in certain states more expensive for the Government.  
Therefore, we would encourage the Government to be more flexible in its approach and to 
allow REC matching from other renewable projects in the sponsor’s portfolio.  This would likely 
lead to a lower overall price for the Government and would encourage more development in 
“high-REC” price states if REC swapping is allowed.    
 

g. Assignment. Debt financings typically require a 15 to 25 year tenure for repayment and often 
restrict the transfer of a project within that timeframe to anyone other than a limited set of 
transferees as set forth in the debt documentation.  Tax equity investments and the underlying 
tax ownership rules they are predicated upon, in particular the investment tax credit, restrict 
the transferability of a project during the first 5 years of operation and limit transfers to only 
those certain persons meeting specific tax requirements. Each of these restrictions on transfers 
is then layered upon by the Government’s requirements to further limit transferees to those 
that meet certain trust and security standards (and the restrictions under the Anti-Assignment 
Act).  While financiers and investors are accustomed to the typical debt and tax equity 
restrictions, they are often not as accustomed to the additional layer of Government restrictions 
that limit their ability to both sell the project and recoup the full value of their initial investment. 
We suggest outlining certain well-defined transfer requirements to address this concern (that 
are consistent with the Anti-Assignment Act).  This can include a pre-approved list of transferees 
that meet Government standards as well as a mechanism under which transferees may be 
presented to the Government and whereby the Government has certain objective standards 
and timelines for approving or rejecting such proposed transfers. 

4.  Other Markets to Consider.  While we understand the Government has expressed interest in 

structuring procurements around PJM, NYISO, ISO-NE, MISO and ERCOT, it should consider whether 

other markets should be open for procurement as well, including states where the retail market can 

deliver competitive pricing for Government loads. Markets that are not fully open to retail 

competition but have limited programs where Government loads may be eligible should be scoped 

within any Government procurement. These opportunities typically relate to competitive retail 

service under specific utility tariffs.  These service territories include the investor owned utilities in 

California under the state’s Direct Access program, retail “buy-through” tariffs in Arizona, loads 

eligible under Section 704(b) in Nevada, Portland General Electric and Pacificorp in Oregon under 

that state’s Direct Access program, and new loads in the NorthWestern Energy service territory in 

Montana. 

Moreover, the use of 24/7 carbon pollution-free energy at military installations would represent an 

important evolution of the DoD’s long-standing commitments to clean energy while demonstrating 

the military’s leadership in mitigating the damaging effects of climate change. Our comments are 

intended to address considerations around project structures and financing to help facilitate the 

government’s success in achieving its objectives. We would be pleased to follow up and discuss 

these issues with DLA or GSA staff if that would be helpful. 



 
 

Sincerely,  
   

/s/ Lesley Hunter  
Lesley Hunter  
Senior Vice President of Programs and Content Strategy  
American Council on Renewable Energy  
 
/s/ Allison Nyholm  
Allison Nyholm  
Vice President of Policy  
American Council on Renewable Energy 
  
/s/ Christopher Gladbach 
Christopher Gladbach 
Partner 
McDermott Will & Emery 

 


